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L. Type of Proceeding .
Thisis an ongmal jUI‘ISdICtIOﬂ petltlon for wrlt of prohlb:tron filed pursuant to Ru!e 14
of the Rules of Appellate Procedure assertlng that the West Vlrgrme O|I & Conservatlon

- Comm|SS|on ("Commission”) does not have authorlty to assert _[ut’ISdICtIOFI over gas Wells




7. '..dnﬂed more then 20 feet rnto the Onondaga Group. Petrtioners further clalm th.at wvthout
- authorrty to assertjurlsdrotmn over sald Wells it follows that- the Commlssron s Iegrslative-
rules do not apply, and that any orders prewousiy entered pursuant thereto but not_
.'appealed through the adm:nrstratrve process are invalid.  In addrtron to seekrng to -
_ mvahdate the prevrously entered orders Petrtroners seek fo prevent the Comm|35|on from '

acting upon pending applications. P. 27 of Petltion for Wnt of PFOthItIOﬂ

II.  Standard of Review and Baokground.and Statement of the Case
A, Standard of Rev:ew

As the Court noted in State ex re! Johnson V. Reed 21 9W. Va. 289 293 633 S. E 2d
234, 238 (2006):

This Court has original jurisdiction in prohibition proceedings pursuantto Art.

- VIII, § 3, of The Constitution of West Virginia. That jurisdiction is recognized
in Rule 14 of the West Virginia Rules of Appellate Procedure and in various
statutory provisions. W. Va. Code, 51-1- 3 (1923); W. Va. Code, 33- 1-2
(1933). In considering whether to grant relief in prohibition, this Court stated

- in the syllabus point of State ex rel. Vineyard v. O'Brien, 100 W. Va. 163, 130
S.E. 111 (1925), as follows: "The writ of prohibition will issue only in clear
cases where the inferior tribunal is proceeding without, or in excess of,
jurisdiction.” Syl. Pt. 1, State ex rel. Brison v. Kaufman, 213 W. Va. 624, 584

- S.E.2d 480 (2003); Syl. Pt. 1, State ex rel. Laura R. v. Jackson, 213 W.Va.
364, 582 S.E.2d 811 (2003) State ex rel. Murray v. Sanders, 208 W. Va.
258, 260, 539 S.E.2d 765, 767 (2000), State ex rel. Barden and Robeson

~ Corporation v. Hill, 208 W. Va. 163, 166, 539 S.E.2d 106, 109 (2000}.

B. Backgrou'nd and Statement of the Case

The Petitioners are coal-interest companies. While the Respondent Commission
~ is vested with the specific statutory and rule making authority to regulate deep gas wells,
the Shallow Gas Review Board (“Shallow Review Board”), which is not a named party, is |
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' vested With spemfrc Statutory and rule making authority to regula‘te shallow gas wells. See o

W.Va. Code §§ 22C-9- 1, et seq, and 220 8 1, et seq The Office of Ol and Gas, whioh o

- s 'also not a named party, has_generai oversu;;ht of all gas wells. See W. Va. Code

- §22 6-1, etseq

Objectlons to dnlling permit applications result in a hearing before the respective

| admrnrstrative agenoy and appiication of the respective weii spacing provrsrons Not only h
are'the weil spacing provisions 'different depending on which agency has junsdiction, but

' the iegisiative rules govemrng deep wells allow a gas operatorto applyto the Commrssron | o

' forthe estabirshment of specral field rules. See 39 CSR 1. Speual field rules dictate well

| sp_acrng for a tra_ct of_ land. In order to obtain a sp_emal field rule, gas operators must apply

to the Commission and a hearing is held as a contested oase_ in accordance with the -

| Administrative Procedures Act requirements, which likewise appiy when an objeo_tion_is _

filed t’hatre.suits in a hearing.

The co-named Respondents are gas- interest companies that have either been

granted or have appiications for specral field ruies pending before the Commission. The. '

.four prevrousiy granted orders regarding speual field ruies WhiCh involve tracts of land in

i various parts of the State, have not been appealed to any circuit court. One of the .

Pet:tioners (Pooahontas Land Corporatron) has con8|stentiy filed and Withdrawn

'obiections, as reflected in three of prevrousiy entered special field rule orders. _These are |

the 'very orders Petitioners seek to now Envalidate. See Petitioners’ Exhibits A B, E, and

G Ata hearing upon the pending appircations a Jornt contmuance was granted by the

Commissmn to delay ac;tion upon the pending specral freld ruies appiications in antrcrpation




_ ot a possﬂale Ieglslatlve resoiutton Pr|or to exhaustmg the possmehtles of. a leglslatlve-, :
resoiu’uon W|thout any notice to the Comm:ss;on the Petmoners ﬂled this writ of
prohlb[tlon After the Respondents filed responses to the same, the Court dlreoted the

Respondents to show cause as to why the writ of proh!brtlon show not be awarded agalnst. _

o the Westigtma_ Ott&Gas-Commlssmn.- '

| fil. ert of Prohlbltlon Should Not Be Issued

A‘.' : Jurlsdlctlon Is Proper Where the Undlsputed Facts Are
Properly Applled to Clear and Unamblguous Statutes '

A writ of prohtbztlon is an extraordlnary remedy for use only in cases of nece551ty
State ex re! Goro‘on Memona! Hospftal V. West V:rgm:a State Bd.- of Exammers for
E Reglstered Nurses 136W Va. 88, 66 S.E.2d1 (1951) See also Morris v. Calhoun 119
W Va 603 195 S.E. 341 (1938) "lt has Iong been the rule that prohibition will issue only-
in clear cases. McComha V. Guthne Judge 21W.Va. 134 (sic); Vmeyardv O'Brfen 100 .
ZIW Va. 163, 1308E 111.” Brown v. Arnold 125W. Va. 824,26 S.E.2d 238, 245(1943)
Syllabus Pomt 1 State exrel. Charleston Mail Ass'n v. Ranson, prowdes that |
‘”[T]hls Court will _use proh|b|t:on .to correctonly su bstantlal clear-cut, legal
errors plainly in contravention of a clear statutory, constitutional, or common
law mandate which may be resolved independently of any disputed facts and
- only in cases where there is a high probability that the trial will be completely
- reversed if the error is not corrected in advance.’ Syllabus Point 1, {in part,]
Hinkle v. Black, 164 W. Va. 112, 262 S.E.2d 744 (1979).” Syllabus point 1,
in part, State ex rel. DeFrances v. Bedell, 191 W. Va. 513, 446 S.E.2d 906
(1994). _

200 W. Va. 5,6, 488 S.E.2d 5, 6 (1997).




't, _ | lssues Not Relevant to Determlmng Jurisdlction

The Commlssron agrees that F’etitroners raise the questron of whether gas wells -

| .dnlled and compieted in the Marcelteus formatlon wh|ch isa shale formatlon at the top of ._

' the Onondaga Group hmestone formatron and dnlled more than 20feetintothe Onondaga '
Group, are shallow gas wells ordeep gas wells. However the Commlssron does not agree |
- that facts are not drsputed with regard to approval of special field rules. Thus while an

| rmtsal determmatlon must be made regard!ng whether awellis a shallow gaswellora deep |

" | | gas well, the appllcatxons for special field |nvolve dl_sputed facts that differ from case to
' _case. 'Petitioners’ Exhibit W, the 'transcript fronﬁ a hearing held ‘upon an application for -

spemal field rules and objections flled by Petitioner Pocahontas Land Corporation

' estabflshes that spemal field rules are factually based and subject to various techmcal and

| ﬂeld specrflc vanables See Petition at Pp. 19-20 The Commrssron s apphcatron of special '_ |

_freld rules to deep wells is |rrelevant to whether Wells dnlted more than 20 feet mto the
Onondaga Group are deep wells The Commlssmn clearly has the’ authorrty to issue
speclal tseld rules for wells meetlng the deep well definition. See 39 CSR 2.19.

Attempts to tender facts to thts Court that were not presented to the admlmstratlve'
_agency during the agency hearmgs attended by Petitioner and: not appealed desplte
| .part:cnp_ation in the hearings, should likewise not est_abllsh a basis upon which this Court |
concludes_’that the Commission does not have authority to regulate wells that are dril_!ed
more than .20 teet into the Onondaga Grou p. The time for presenting evidence about well :
-spacmg concerns was before the Commrssmn Wrthout more, the Shallow Review Board
allows a mrnrmum ofa 1000 feet between wells wh|ch at first glance is no different than -

the spaczng authorrzed in the prewously entered special f|eld rules orders. However as

.5_._




. addressed above the 1000 feet spacrng in the entered orders was, based upon facts

: specrﬂc to the tract in questron See W. Va, Code 8§ 22C 8 7; See a!so W. Va. Code §:_

220 8-8. See also Petitioners’ Exh;brts A, C, G and E

Petrtloners pres_ented no coal reserve or _WeII spa"cing'evidence, despite being

_ present and'p_articipating. The statutority directed well spacing disparity between shallow

B a'nd d_e'_ep. gas wells does not demonstrate lack of jurisdiction. Rather, the regulatio"n of

deep well spacing falls directly within the authority of Commission and the Commission’s

'orders have been consistent with the parameters used by the Shallow Review Board and

. justrfred bythe evrdence presented See W Va. Code § 220 8-7 and § 220 8-8; Seealso

39 CSR 6.1. - This Court has drawn a bright line a_s a startrng point for statutory

' cOnstruCtion: .-‘"a finding of ambiguity. must be made prior to any attempt to interpret a

statute Dunlap V. Frredmans Inc 213 W. Va. 394 582 S. E 2d 841 (2003).

Moreover suggestlons that Petrtroners are not provrded wrth notice of heanngs

' before the Commission orto take issue with orders prevrously entered should not establlsh |

a basrs upon whrch thrs Court concludes that the Commission does not have authonty fo -

: regulate wells that are drilled more than 20 feet into the Onondaga Group See State ex

rel, Bobryckr V. Hrﬂ 202W Va. 335 504 S.E.2d 162 (1998)(proh|b|t:on liesonlyto prevent

the dorng of an act and can never be used as remedy for acts already done) Notice of

heanng requrrements not only dltfer from agency to agency and statute to statute but .

F’etrtroners are prowded not|ce at the initial permrt applicatfon stage and prior:to ail
| heanngs albertsomeare bydrrectnotrce and others are bypublrshed notlce {rrespective,

_ Petrtroners have Iodged objections and attended and participated in hearlngs before the




_ Commlssmn WhICh even Petltloners concede JS a statutonlydlctated quasHud |C|al process

' See Petltron at p 20 A party cannot create a need for mterpretat:on of an unamblguous S

statute SJmpIy by advancmg an argument in favor of mterpretmg it. Estate of Resseger V..

: Batﬂe 152\/\! Va. 216 220, 161. 8. E2d 257 260 (1968)

Flnalty, Petltloners attempt to assert and introduce new facts ev;dence and '_

I arguments that should have been raised before the Commlssmn do not support a claim of -

| 'Iack ofJunsdlctlon now. Rather it appears to be a back door approach of usurplng the

Commtssmn ] Junsdlctlon Without engaglng in the admmrstratlve appeal process which -

- was c!ear]y available. See Lovejoy V. Callaghan 213 W. Va. 1, 1 576 S. E 2d 246 246
| (2002) (admunlstratlve remedy must be exhausted before the courts will act); See also
State v Newman 95W Va 423 102 S.E. 122 (1920) (prohlbltlon is a preventive remedy,
and cannot be successfully invoked for review, annu[ment rescission, or abrogation of a

- jUdIC!aI proceed;ng that has been fuIIy completed and ended).

2. Jurlsdlctlon is Properly Before the Commtss:on Because the |

Undisputed Facts are Applied and Reconciled ‘With
Unamblguous Statutes

As Pe_titioners concede, the first questlon is whether a wellis deep well ora shallow .

'w.ell' See Petition' at p. 22. "'tt'has to be one or the other. However, r]u!es of
1nterpretat|on are resorted to for the purpose of resolvmg an amblgwty not forthe purpose

of creatlng lt g Croc:kett‘ V. Andrews 153 W. Va. 714 719 172 S E.2d 384, 387 (1970)

' _-Deﬂerv Naymrck 176 W Va. 108, 112, 342 S. E2d 73 77 (1985) Under Petitioners’

tnterpretatron of the apphcabte statutes, so Iong as a well is not completed in. the '

Onondaga Group itis a shallow welI However, this argument does not appty prov:s;ons




: speo|f|cto the Comrmssron over emphasrzmga rellance upon the Word and ltalso fails .
-~ to acknowledge the specmc and clear depth restrictions.
': . lt is a long held maX|m that [t]yp;cally, when two statutes govem a partlcular_

scenarro one belng specn‘:o and one berng general, the specific provision prevazls *

Bowers V. Wurzburg, 205 W Va. 450, 462 519 S.E.2d 148 160 (']999) See also Trllrs Voo

anht 217W Va 722 728 619 S E.2d 235, 241 (2005) (“[S]pecrﬂc statutory language

o _ generally takes precedence over more general statutory provrsrons ”) The statutory

deflnrtlons of shallow and deep gas wells are the same in the statutes govermng the Office o -

' | of Ol| & Gas the Shallow Revrew Board, and the Commission.

“Shallow well" means any gas well drilled and completed in a -
formation above the top of the uppermost member of the
“Onondaga Group”: Provided, That in drilling a- shallow well
the operator may penetrate into the “Onondaga Group” to a
reasonable depth, not in excess of twenty feet, in order to
allow for logging and completion operations, but in no event
may the “Onondaga Group” formation be otherwise produced, - -
perforated or stimulated in any manner.

‘Deep weli” means any well other than a shallow well, drilied
and completed .in a formation at or below the top of the
uppermost member of the “Onondaga Group

_ W. Va. Code §§ 22—6_—1, 220—9—2 and 22C—8~2._The Office of Qil & Gas and Shallow
Revlew Board definitlons of “well” are the same'

' "Well” means.any shaft or hole sunk, drilled, bored or dug inio
the earth or into underground strata for the extraction or
injection or placement of any liquid or gas, or any shaft or hole

~sunk or used i in conjunction with such extraction orinjection or

: placement :

" W.va, Code § 22-6-1(u) and W. Va. Code § 22-8-2(23).




'The Commission’s statutory-defi.nition of "well” simply states that “‘Well"means an.y.' N
-_shaft or hole sunk dnlted bored or dug lnto the earth or underground strata for the
extractlon of o;l orgas.” W. Va. Code § 22C-9- 2(10) In addltton and more rmportantly
_the Comm:ssron s statute prowdes that ‘ [u]nless the context ctearly mdlcates otherwise,
'the use of the word ‘and’ and the word ‘or’ shall be interchangeable, as, for example, ‘oil
and gas shall mean oil or gas or both.” W Va Code §§ 22-8-1(g), 22C- 9 2(a)(12) and.
| _220 8- 2(8) |

Look:ng flrst to the shallow well deflmtlon the Commtssmn agrees that a well that
is drflled and completed above the top of the Onondaga Group i is a ‘shallow well. The
Commssmn also agrees that the Marcellus formation is a shallow formation at the top of
.' the Onondaga Group The Commlssmn further agrees that the shallow well deflnitlon has
a specmc and clear restnct|on rega rdmg how far a shaft or hole used to extract gas can 1 be
put in the ground So it follows that if a shaft or hole used to extract gas, whtch by

def|n|t|on isa Well penetrates mto the Onondaga Group more than 20 feet itis somethlng

_' other than a shallow welt

: The deep well definition contemplates awell that is something other than a shallow
._.well because it specrftcally and clearly applles to any well other than a shallow well "
‘W. Va: Code §§ 22 6- 1(g) 220 9 2(a)(12) and 220 8 2(8) If a well does not faII W|thrn

' the clear statutory parameters defmmg a shallow well, it cannot by definition be a shallow

well However the analys:s does not stop there The Commission’s specrﬂc and - |

. mandatory statutory mterchange of the word “and” and “or” places a well drilled more than

20 feet mto the Onondaga Group squarely within the definition of a deep well,




When the undtsputed faots are applied to a reooncﬂable readlng of the apphoabte. |

h o statutes a weEE is not shatlow when it exoeeds the depth restnctlon clearly mandated by

- o statute. See Statev General Danrel Morgan Post No. 548 Veterans ofForergn Wars, 144

W. Va 137 107 S E.2d 353 (1959) (“When a statute is clear and unamblguous and the
Ieglstatlve lntent is plaln the statute shoutd not be lnterpreted by the courts and in such
, .case it is the duty of the courts not to construe but to apply the statute. ”)

: Here the statutes are not ambtguous The Petltloners do not assert that they are
amblguous only that the Commtssron should not have Junsdlc:tton because. they do not '
want the Commlssmn to regulate the spacmg Wlth speolal fleld rules Wlthout ambiguity,
nelther a search for the !eglslatlve intent m enacttng lt nor Judlmal lnterpretatlon is
warranted Webster County Commlss:on \Z Clayton 206 W. Va. 107 522 S.E.2d 201

1(1999)

IV Conc.l.us.ion.- :

Based upon the foregomg, the Respondent West Vtrginla Ott & Gas Conservatlon_
_..Commlssron respectfulty requests that th|s Court deny Petlttoners wrlt for prohtbltlon
:allowmg the Commtsswn to continue fo regulate wells drfiled more than 20 feet into the

Onondaga Group
RESPECTFULLY SUBMITTED:

~ West Virgi'nia Oil & Gas Conservation Co'rnmission '

By Counsel .

.. o :
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